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1 5 Rev. Rul. 55-429, 1955-2 C.B. 252.
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CASES, REGULATIONS AND STATUTES
ANIMALS
LIVESTOCK.  The plaintiffs sued for damage to their
soybean crops from two incidents of trespass by the defendant's
cows.  The plaintiffs provided estimates of damages based upon
loss of yield and the market price of the soybeans lost.  The court
held that the plaintiffs were entitled only to net profits and that
the evidence did not prove net profits.  The court, however,
assessed the damages under Miss. Code § 69-13-19, based upon
the number of cows trespassing in each incident in each field.
Stephens v. Brock, 568 So.2d 702 (Miss. 1990).
BANKRUPTCY
  GENERAL  
AVOIDABLE LIENS.  The debtor entered into a post-petition
contract to sell a homestead after claiming the interest in the
homestead as exempt under the California undeclared homestead
exemption, Cal. Civ. Proc. Code § 704.710.  The debtor also
sought to avoid a creditor's judicial lien against the homestead.
The court held that the debtor was entitled to an exemption to the
extent of the debtor's equity in the homestead and the judicial lien
was avoided in its entirety.  In re  Herman, 120 B.R. 1 2 7
(Bankr. 9th Cir. 1990).
CLAIMS.  Chapter 12 debtors objected to a Federal Land Bank
claim on a foreclosure judgment because of excessive interest
charged on the underlying loan in violation of the Farm Credit
Act.  The court held that the debtors were prohibited from raising
this objection where the issue could have been litigated in the
prior state court foreclosure action which gave rise to the FLB
claim.  In re Freese, 119 B.R. 1019 (Bankr. N.D. Iowa
1990) .
DISCHARGE.  The debtor owned a corporation which
operated as a dealer in agricultural products subject to the
Perishable Agricultural Commodities Act.  A creditor of the
corporation successfully sued for a money judgment under PACA
as a perfected PACA trust creditor.  After the debtor filed for
bankruptcy, the creditor moved to have the judgment declared
nondischargeable because of defalcation of the debtor in a fiduciary
capacity.  The court held that the judgment was dischargeable
because the creditor failed to demonstrate that the debtor was
responsible for any defalcation of the corporation, the creditor
failed to show that the corporate veil should be pierced to make
the debtor responsible for corporate acts, and the creditor failed to
show a fiduciary duty of the debtor toward the creditor.  In re
Pieper, 119 B.R. 837 (Bankr. M.D. Fla. 1990).
ESTATE PROPERTY.  One of the debtors died after the
filing for bankruptcy and the surviving spouse claimed a widow's
allowance from the decedent's property.  The court held that the
widow's allowance was claimable only from the decedent's probate
property but that the decedent's probate estate did not contain any
property because the decedent's property remained in the
bankruptcy estate until the case was closed.  In re  Osborne,
120 B.R. 64 (Bankr. N.D. Miss. 1990).
EXEMPTIONS.  The Texas exemption for pension plans was
held not preempted by ERISA.  In re  Dyke, 119 B.R. 5 3 6
(S.D. Tex. 1990), aff'g , 99 B.R. 343 (Bankr. S . D .
Tex. 1989).
The debtor's interest in a retirement annuity was not excluded
from estate property as a spendthrift trust  because the debtor
could make withdrawals upon termination of employment.  The
Iowa exemption for interests in pension plans was not preempted
by ERISA and the debtor's interest in the plan was exempt to the
extent reasonably necessary for the debtor's support.  Matter o f
Lingle, 119 B.R. 672 (Bankr. S.D. Iowa 1990).
The debtors claimed as exempt any recovery from a personal
injury action under Minn. Stat. § 550.37(1)(22).  The court held
that the exemption statute was unconstitutional because the
exemption was not subject to limitation on the amount of the
exemption.  In re Medill, 119 B.R. 685 (Bankr. D .
Minn. 1990).
The debtor's interest in an IRA was exempt under the federal
exemption, Section 522(d)(10)(E), but the exemption was denied
because the IRA was not reasonably necessary for the debtor's
support.  In re  Bell, 119 B.R. 783 (Bankr. D. Mont.
1988) .
The New Mexico exemption for the proceeds of life insurance
was held to include the proceeds of the debtor's parent's life
insurance policies inherited by the debtor, although the debtor was
not named as a beneficiary in the policies.  In re  Schrock,
119 B.R. 808 (Bankr. D. N.M. 1990).
The Florida exemption for pension plans was held to be
preempted by ERISA, and ERISA did not provide a federal
nonbankruptcy exemption.  The debtors could exempt their
interest in the pension plan only if the plan was a spendthrift trust
under Florida law.  Matter of Lee, 119 B.R. 833 (Bankr.
D. Fla. 1990).
A creditor obtained a judicial lien against the debtors'
homestead prior to the filing of bankruptcy.  One of the debtors
died after the bankruptcy filing and the surviving spouse argued
that Miss. Code § 91-1-23, prevented execution of the lien against
the homestead while a surviving spouse resided in the property.
The court held that the statute did not apply where both spouses
were liable for the debt against the homestead; thus, the judicial
lien was avoidable only to the extent of impairment of the
surviving spouse's personal homestead exemption.  In re
Osborne, 120 B.R. 64 (Bankr. N.D. Miss. 1990).
The debtor was not allowed an exemption in the cash surrender
value of a life insurance policy on the life of the debtor under
Tenn. Code § 56-7-203, where the beneficiary was the debtor's
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sole proprietorship.  In re Thurman, 120 B.R. 99 (Bankr.
M.D. Tenn. 1990).
     POSTPETITION SECURITY INTERESTS. The creditor held
a pre-petition security interest in the debtor's crops.  The court
held that the security interest did not cover crops planted and
harvested by the debtor after filing the bankruptcy petition because
the debtor did not have any rights in the crop as of the date of the
petition and the creditor did not loan any of the costs of planting
and harvesting the crop.  In addition, the creditor did not have a
security interest in the crops based upon the creditor's mortgage in
the farmland which provided for the creditor's rights to rents and
profits from the land after appointment of a receiver.  In re
Smith, 119 B.R. 558 (S.D. Ohio 1989), aff'g , 7 2
B.R. 344 (Bankr. S.D. Ohio 1987).
VOIDABLE TRANSFERS.  The debtors sold their house
within one year before filing bankruptcy.  The buyers paid
$150,000, consisting of a down payment of $14,000, a mortgage
of $106,000 and a personal check for $30,000 which was not
cashed by the debtors and for which the debtors gave the buyers
$30,000 credit for allowing the debtors to live in the house.  The
court held that the transfer was voidable under Section 548
because the price received was less than a reasonably equivalent
value where the house was appraised at $280,000 as of the date of
the petition.  In re  Wise, 119 B.R. 392 (E.D. N . Y .
1990) .
An officer of the debtor corporation withdrew funds from the
corporate accounts and paid federal taxes for another business after
the debtor had filed for bankruptcy.  The court held that the
government had waived immunity from suit for voidance of the
post-petition transfer.  In re  Nordic Village, Inc., 9 1 5
F.2d 1049 (6th Cir. 1990).
  CHAPTER 12
ELIGIBILITY.  Debtors were held ineligible for Chapter 12
because their aggregate debts exceeded $1.5 million.  One debt
was a foreclosure judgment against the debtors for over $1.5 mil-
lion but the judgment creditor had agreed to not seek a deficiency
against the debtors, thus converting the judgment debt essentially
into a nonrecourse debt against their property which was worth
less than half of the judgment amount.  The debtors also had a
pending counterclaim against the judgment which could also have
substantially reduced the debt.  The court refused to decrease the
$1.5 million judgment debt for either reason stating that the
eligibility requirement does not refer to net debts.  In re
Quintana, 915 F.2d 513 (9th Cir. 1990), aff'g, 1 0 7
B.R. 234 (Bankr. 9th Cir. 1989).
The debtor received governmental agricultural program
payments, most of which the debtor elected to treat as non-taxable
state and federal cost-sharing payments.  The court held that the
payments were includible in the debtor's gross income from
farming for purposes of eligibility for Chapter 12.  The court also
held that the debtor could not include in gross income from
farming compensation payments received as director of two farm
corporations.  In re  Way, 120 B.R. 81 (Bankr. S . D .
Tex. 1990).
  FEDERAL TAXATION  
CONVERSION.  The debtor's income tax return for 1983 was
due nine days before the filing of the debtor's Chapter 11 petition
but more than three years before the Chapter 11 case was
converted to Chapter 7.  The court held that the taxes for 1983
were nondischargeable because the date of the filing of the petition
is the date of the original petition and not the date of conversion.
Matter of Cross, 119 B.R. 652 (W.D. Wis. 1990).
DISCHARGE.  The debtor called the IRS on an "800" number
to obtain the date the debtor's taxes were assessed for 1984 to
determine whether the taxes were dischargeable because assessed
more than 240 days before the debtor intended to file for
bankruptcy.  The date given by an unidentified employee was
more than 240 days before the debtor filed for bankruptcy, but the
date was incorrect and the correct date was within the 240 day
period.  The court held that the taxes were nondischargeable
because the IRS did not commit any affirmative misconduct to
mislead the debtor.  In re  Howell, 120 B.R. 137 (Bankr.
9th Cir. 1990).
The debtor filed income tax returns in 1989 for taxes due more
than three years before the filing for bankruptcy.  The returns were
filed more than 240 days before the filing for bankruptcy and the
debtor argued that the taxes were not entitled to priority under
Section 507(a)(7)(A)(iii) because the date of the returns was the
date of assessment.  The court held that the date of assessment of
federal income taxes is the date the summary record is signed by
an assessment officer, which occurred within the 240 day period.
In re Shotwell, 120 B.R. 163 (Bankr. D. Or. 1990).
ESTATE PROPERTY.  The Chapter 11 debtor's plan
provided for payments under the plan from income generated by
net operating loss carryovers against current income of the debtor
during the plan.  The creditor committee moved for an injunction
against the debtor's parent corporation to prevent that corporation
from declaring a worthless stock deduction for the debtor's stock,
which would prevent use of the net operating losses by the debtor.
The court held that the net operating losses were estate property
and the parent corporation's claim of a worthless stock deduction
would violate the automatic stay.  In re  Prudential Lines ,
Inc., 119 B.R. 430 (S.D. N.Y. 1990).
RETURNS.  The Chapter 7 trustee filed an estate income tax
return late and requested a prompt determination of any unpaid tax
liability.  The IRS sent a letter accepting the tax return as filed
but six months later assessed interest and penalties against the
bankruptcy estate for the late filing and payment of the taxes.
The court held that the bankruptcy estate was not a successor to
the debtor or the trustee and the bankruptcy estate was not
discharged under Section 505(b)(1) for the penalties and interest on
the late taxes.  Note: The court did not discuss the effect of I.R.C.
§ 1398 which lends support to the argument that the tax clearance
rule of Section 505 was intended to apply to the bankruptcy estate
tax liability.  In re  Rode, 119 B.R. 697 (Bankr. E . D .
Mo. 1990).
FEDERAL AGRICULTURAL
PROGRAMS
BORROWER'S RIGHTS.  The plaintiff defaulted on a
mortgage and the Federal Land Bank (FLB) acquired the mortgaged
farmland at the foreclosure sale.  The FLB notified the plaintiff of
a public sale of the property and offered the plaintiff the option to
purchase the property by paying the highest bid at the public
auction.  The court held that the FLB violated the Agricultural
Credit Act of 1987 because 12 U.S.C. § 2219a required the FLB
to give the plaintiff the option to purchase the property at fair
market value.  Payne v. Federal Land Bank o f
Columbia, 916 F.2d 179 (4th Cir. 1990).
CHEESE.  The AMS has issued proposed rules amending
the United States Standards for Grades of Bulk American Cheese
for Manufacturing which would expand the quality factor
categories and allow use of antimycotics.  55 Fed. R e g .
49526 (Nov. 29, 1990).
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CROP INSURANCE .  The FCIC has adopted as final
amendments to the general crop insurance regulations to (1)
clarify the time limit for an insured to submit a report or notice,
(2) allow for an extension of the sales closing date, (3) clarify
premium discount language applicable to good insuring
experience, and (4) modify the restriction against insuring land
which has been strip mined.  55 Fed. Reg. 50811 (Dec.
11, 1990).
The FCIC has adopted as final amendments to the dry bean
crop insurance regulations to include all classes of dry beans.  5 5
Fed. Reg. 50815 (Dec. 11, 1990).
DAIRY TERMINATION PROGRAM.  The plaintiffs
were dairy farmers who challenged 7 C.F.R. § 1430.455(c)(1)
which required a reduction in the plaintiffs' milk base by 20,000
pounds for cows sold by the plaintiff after January 1, 1986, for
purposes other than for export or slaughter.  The ASCS had an
informal policy of allowing an exception to the reduction where
the producer repurchases the cows.  The plaintiffs were prevented
from repurchasing the sold cows because the broker would not tell
them the names of the purchasers.  The court held that the
regulation was not arbitrarily applied because the plaintiffs' DTP
contract was for the milk base as reduced by the regulation and the
plaintiffs failed to repurchase the cows.  Rieschick v. U . S . ,
21 Cl. Ct. 621 (1990).
MEAT AND POULTRY.  The FSIS has adopted as final
amendments to the meat and poultry products inspection
regulations.  The regulations incorporate the National Bureau of
Standards Handbook 133 "Checking the Net Contents of Packaged
Goods," Sept. 1988 and National Institute of Science and
Technology Handbook 44, "Specifications, Tolerances and other
Technical Requirements for Measuring Devices," Sept. 1989 for
weight measuring requirements.  55 Fed. Reg. 49826 (Nov .
30, 1990).
PERISHABLE AGRICULTURAL COMMODITIES
ACT .  A creditor shipped tomatoes to the debtor who failed to
make payment for the tomatoes before filing for bankruptcy.  The
seller ordered an employee to send a Notice of Intention to
Preserve Trust Benefits under PACA but provided no other
evidence that the notice was sent other than to state that the notice
would have been sent in the normal course of business.  The court
held that the seller did not sufficiently comply with PACA notice
requirements to preserve the seller's interest in the PACA trust.
Matter of East Coast Brokers and Packers, Inc., 1 2 0
B.R. 221 (Bankr. M.D. Fla. 1990).
PRICE SUPPORT-SOYBEANS. The CCC has affirmed
the price support for 1990 soybean crop at $4.50 per bushel.  5 5
Fed. Reg. 49546 (Nov. 29, 1990).
FEDERAL ESTATE
AND GIFT TAX
DISCLAIMER.  The taxpayer was a beneficiary of a trust
which was irrevocable on September 25, 1985, and which gave
the taxpayer a power to appoint a specific share of the trust to the
surviving spouse and children.  If the taxpayer had no surviving
spouse or children, the trust interest passed to the taxpayer's
siblings and their issue.  The taxpayer disclaimed the power to
appoint the trust interest to a surviving spouse and children.  The
IRS ruled that because the taxpayer disclaimed the interest
promptly after reaching majority age, the disclaimer was timely.
Ltr. Rul. 9046035, Aug. 30, 1990.
    GENERATION SKIPPING TRANSFERS . The
taxpayer was a beneficiary of a trust which was irrevocable on
September 25, 1985, and which gave the taxpayer a power to
appoint a specific share of the trust to the surviving spouse and
children.  If the taxpayer had no surviving spouse or children, the
trust interest passed to the taxpayer's siblings and their issue.  The
taxpayer disclaimed the power to appoint the trust interest to a
surviving spouse and children.  The IRS ruled that the disclaimer
was not a taxable gift transfer and did not subject the trust to
GSTT.  Ltr. Rul. 9046035, Aug. 30, 1990.
The taxpayer's will established a charitable lead trust for 19
years with payments to a charitable a charitable trust.  Upon
termination of the trust, the remaining trust property was to be
distributed directly to the surviving grandchildren of a predeceased
child of the taxpayer over the age of 40 and the surviving issue of
predeceased grandchildren.  Surviving grandchildren under the age
of 40 were to receive their distributions in trust.  The IRS ruled
that the distributions were subject to GSTT because the
distributions were taxable terminations or taxable distributions
and the predeceased child rule did not apply.  Ltr. R u l .
9047028, Aug. 27, 1990.
GIFT.   The grantor/beneficiary of a five year trust transferred
stock to the trust.  If the grantor died within two years after
establishment of the trust, the trust corpus was to be distributed
to the grantor's daughters.  If the grantor died after two years but
before the termination of the trust, the trust corpus was to be
distributed to the grantor's estate.  After five years, the trust
corpus was to be distributed to the grantor's daughters.  The IRS
ruled that the transfer of the future remainder interests was a
taxable gift not eligible for the annual exclusion.  Ltr. R u l .
9046026, Aug. 16, 1990.
GROSS ESTATE.  The IRS ruled that the value of a bond
included in the decedent's gross estate includes the interest accrued
up to the valuation date, the date of the decedent's death.  Ltr.
Rul. 9047062, Aug. 29, 1990.
INSTALLMENT PAYMENT.  The decedent's estate
elected to pay federal estate tax by installments.  The IRS ruled
that installment payments made would be allocated first to
nondeferred taxes until all nondeferred taxes were paid.  The
payments would then be allocated to interest in proportion to the
types of interest due during the installments.  Any remaining
amounts would be allocated to the deferred taxes in proportion to
the two types of deferred taxes due in each installment.  Ltr.
Rul. 9046002, July 13, 1990, Ltr. Rul. 9046003 ,
July 20, 1990.
MARITAL DEDUCTION. The surviving spouse was to
receive a lifetime interest in trust in the decedent's residence and
the spouse was responsible for repair of the residence and
temporary improvements.  The IRS held that the surviving
spouse's interest in the residence would be eligible QTIP.  Ltr.
Rul. 9046031, Aug. 20, 1990.
Under the taxpayer's will, one-half of the value of the property
in the taxpayer's intervivos trust which qualified for the marital
deduction would pass to a marital trust.  The marital trust was to
pay income to the surviving spouse at least quarter-annually with
trustee discretion to distribute trust corpus to the spouse.  The
marital trust could be split into two funds, one of which contained
assets eligible for the GSTT exemption.  The IRS ruled that the
marital trust would be eligible QTIP.  Ltr. Rul 9047016 ,
Aug. 24, 1990.
Under the decedent's will, intervivos trust property eligible for
the marital deduction was to be distributed to a marital trust for
the surviving spouse as sole beneficiary.  The marital trustee had
authority to distribute trust principal to the beneficiary for
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support.  The surviving spouse had a testamentary power to
appoint the trust corpus to the decedent's surviving lineal
descendents.  If the decedent's personal representative does not
make a QTIP election for all or part of the trust, the portion for
which an election was not made was to be held in another trust
and any additional taxes are not to be assessed against the QTIP
trust.  The IRS ruled that the marital trust was QTIP, the
allocation of taxes will not affect the marital deduction for the
QTIP trust, and the property for which the surviving spouse had
only a limited power of appointment would not be included in the
surviving spouse's estate.  Ltr. Rul. 9047038, Aug. 2 7 ,
1990 .
The surviving spouse received a life interest in the decedent's
house subject to payment of insurance premiums, ordinary
repairs, taxes and ordinary assessments against the property.  The
IRS ruled that the surviving spouse's interest in the house was
eligible QTIP because the payments did not exceed expenses for
which a life tenant would be responsible under state law.  Ltr.
Rul. 9047051, Aug. 28, 1990.
The decedent's will established a trust funded by the residuary
estate with the surviving spouse a primary lifetime income
beneficiary and trustee.  If the surviving spouse refused to be
trustee, a bank was named as successor trustee.  The trustee had
the power to distribute income not needed by the surviving spouse
to the decedent's children.  The court held that the surviving
spouse's interest in the trust was not QTIP because the trustee
could distribute trust income to someone other than the surviving
spouse.  Wells v. U.S., 746 F.Supp. 1024 (D. Hawaii
1990) .
The decedent's will provided that the executor was to pay all
estate taxes from the estate.  Under the Minnesota apportionment
statute, federal and state estate taxes are to be apportioned to the
bequests which give rise to the taxes except for charitable bequests
and bequests eligible for the marital deduction, unless otherwise
provided in the will.  The court held that the will did not
specifically provide for a different apportionment of the taxes and
the marital deduction was not diminished by federal and state
estate taxes.  Est. of Shannon v. Comm'r, T.C. Memo.
1990-614 .
The decedent bequeathed to the surviving spouse the lifetime
occupation of the decedent's residence.  The court held that the
surviving spouse's interest in the residence was not QTIP because
the surviving spouse did not have any right to the rents from the
property and the interest would be lost if the surviving spouse
moved out of the residence.  Est. of Peacock v. U.S., 90 -2
U.S. Tax Cas. (CCH) ¶ 60.050 (N.D. Ala. 1989).
REVOCABLE TRANSFERS.  The decedent had created a
land trust with the decedent as sole beneficiary.  The decedent then
transferred interests to the decedent's children as gifts.  The trust
was amended to include the decedent's children as beneficiaries and
to allow 75 percent of the beneficial interest holders to require
termination by ordering the trustee to transfer title to the trust
farmland.  The court held that the interests transferred to the other
beneficiaries were included in the decedent's gross estate because
under Section 2038(a)(1), the decedent held a power to revoke the
trust exercisable with less than all of the beneficial owners.
Adolphson v. U.S., 90-2 U.S. Tax Cas. (CCH) ¶
60,048 (C.D. Ill. 1990).
STATUTE OF LIMITATIONS.  The IRS has acquiesced
in the results of Est. of Smith, 94 T.C. No. 55 (1990) involving
the revaluing of taxable gifts for estate tax purposes although the
statute of limitations had run on the gift tax liability.  See Vol. 1
p. 131.  Acq. Ann. I.R.B. 1990-46, 4.
TRANSFERS WITH RETAINED INTERESTS.  The
grantor/beneficiary of a five year trust transferred stock to the
trust.  If the grantor died within two years after establishment of
the trust, the trust corpus was to be distributed to the grantor's
daughters.  If the grantor died after two years but before the
termination of the trust, the trust corpus was to be distributed to
the grantor's estate.  After five years, the trust corpus was to be
distributed to the grantor's daughters.  The IRS ruled that the
grantor's interest in the trust was a qualified trust income interest
not subject to Section 2036(c).  Ltr. Rul. 9046026, Aug .
16, 1990.
The taxpayer transferred the taxpayer's entire 25 percent
interest in a corporation to the taxpayer's children and signed an
agreement for continued employment with the corporation for ten
years as co-chair and co-chief executive officer of the corporation.
The IRS ruled that the employment agreement did not give the
taxpayer a retained interest in the corporation for purposes of
Section 2036(c) because the employment was terminable at any
time for reasonable cause and the compensation was not based on
corporation profits.  Note:  Section 2036(c) was repealed by RRA
1990.  See Vol. 1 p. 232.  Ltr. Rul. 9047012, Aug. 2 2 ,
1990 .
FEDERAL INCOME
TAXATION
C CORPORATIONS
ALTERNATIVE MINIMUM TAX.  A corporation had a net
operating loss which was carried back to reduce taxable income in
a previous taxable year to zero, a tax liability under Section 11
which was lower than the tax liability calculated using the
alternative tax on net capital gain under Section 1201(a).  The
IRS ruled that the corporation did not have a tax preference
liability because the alternative tax on net capital gains was not
used.  Ltr. Rul. 9046001, July 13, 1990.
DISCHARGE OF INDEBTEDNESS.  The taxpayers
purchased a building, granting a recourse first mortgage of
$110,000 to a bank and a $60,000 second mortgage to
individuals.  In exchange for assumption of the entire debt, the
taxpayers quitclaimed the property to the second mortgage holders
when the basis in the property was $148,000.  The taxpayers
argued that because the mortgages were recourse obligations, no
gain was recognized on the transaction.  The court held that the
recourse or nonrecourse nature of the obligation did not affect the
rule that the amount realized on the transaction included the
amount of indebtedness released.  Chilingirian v. Comm'r,
90-2 U.S.Tax Cas. (CCH) ¶ 50,569 (6th Cir. 1990) ,
aff'g  T.C. Memo. 1986-463.
The IRS has issued proposed regulations under the stock-for-
debt rules for discharge of indebtedness as amended by the
Revenue Reconciliation Act of 1990.  The exchange of stock for
debt of a corporation which is insolvent or in bankruptcy is not
subject to tax from discharge of indebtedness except as to
disqualified stock or if the stock is issued with nominal or token
value.  Under RRA 1990, disqualified stock is not treated as stock
in determining whether shares are nominal or token.  The
proposed regulations reiterate the RRA 1990 rule.  The proposed
regulations also list three factors as part of a facts and
circumstances test to ensure that the stock-for-debt exception is
not circumvented by the issuance of nominal or token shares to a
creditor who has no real equity interest in the corporation.  The
first factor is the ratio of the fair market value of the stock issued
to the the allocable indebtedness exchanged for the stock.  The
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second factor is a comparison of the fair market value of the stock
to the fair market value of all consideration received by the
creditor in exchange for the debt.  The third factor is a comparison
of the fair market value of the stock issued to creditors as a group
to the total fair market value of outstanding stock after bankruptcy
or insolvency workout.  The proposed regulations provide special
rules of calculating the stock to debt ratio where preferred stock is
involved, requiring each class of preferred stock to be treated
separately.    55 Fed. Reg. 50568 (Dec. 7, 1990 ) ,
adding Prop. Treas. Reg. § 1.108-1.
INTEREST.  The taxpayers established a "Clifford" trust for
the support of a parent which was part of four "wave" trusts
which were interconnected by loans and interest payments.  The
taxpayers borrowed the corpus for their trust from the trustee and
paid interest on that loan.  The loan principal was due on the date
of the termination of the trust and reversion of the corpus to the
taxpayers.  The court held that the interest payments made on the
loan were deductible because the taxpayers were personally liable
for the loan principal and the loan had a valid business purpose of
providing for the care of the parent.  Hutchinson v. U . S . ,
90-2 U.S. Tax Cas. (CCH) ¶ 50,573 (D. Or. 1990).
SAFE HARBOR INTEREST RATES
DECEMBER 1990
Annual Semi-annual Quarterly Monthly
Short-term
         AFR  7.80 7.65 7.58 7.53
110% AFR  8.60 8.42 8.33 8.28
120% AFR 9.39  9.18 9.08 9.01
Mid-term
         AFR  8.50  8.33 8.25 8.19
110% AFR 9.37 9.16 9.06 8.99
120% AFR 10.25 10.00 9.88 9.80
Long-term
         AFR  8.87 8.68 8.59 8.53
110% AFR 9.78 9.55 9.44 9.37
120% AFR 10.69  10.42 10.29 10.20
MILEAGE DEDUCTION. The standard mileage deduction
for 1991 is 27.5 cents per mile.  The mileage rate of charitable
activities remains at 12 cents per mile and 9 cents per mile for
medical and moving expenses.
MILITARY PERSONNEL.  The IRS has issued tax
guidance for military reservists called up for active duty during the
mideast crisis, including information on deferral of payment of
taxes because of impairment of the ability to pay because of a
decrease in income.  IR 90-142, Nov. 21, 1990.
PARTNERSHIPS
ADMINISTRATIVE ADJUSTMENTS.  The IRS had issued a
deficiency notice to partners individually for nonpartnership tax
items and had issued a FPAA to the partnership.  The court did
not allow the partners to litigate the nonpartnership and
partnership tax items in the same proceeding.  Trost v .
Comm'r, 95 T.C. No. 38 (1990).
RETIREMENT PLANS.  The IRS has announced a delay
in the effective date, to January 1, 1992, of proposed regulations
for the nondiscrimination requirements for qualified retirement
plans under Section 401(a)(4) and the average benefit percentage
test under Section 410(b)(2)(A).  55 Fed. Reg. 49906 (Dec.
3, 1990).
The decedent's interest in two IRA's and a Keogh plan were to
be distributed to a grantor trust for the surviving spouse and then
to the surviving spouse personally.  The IRS ruled that the
surviving spouse could rollover the distributions to two IRA
accounts with 60 days after receiving the distributions without
income tax liability.  Ltr. Rul. 9047060, Aug. 29, 1990.
The surviving spouse received a one-half interest in the
decedent's IRA under state laws of intestacy.  The IRS ruled that
the surviving spouse's rollover of the distribution from the
decedent's IRA would not be taxable because the distribution did
not constitute an inherited IRA.  Ltr. Rul. 9047065, Aug .
30, 1990.
The IRS has ruled that the safe harbors under Section
403(b)(12) provided by Notice 89-23, 1989-1 C.B. 654 are
extended until further guidance is issued.  Notice 90 -73 ,
I.R.B. 1990-51, 4.
The IRS has ruled that contributions to a qualified cash or
deferred arrangement within the meaning of Section 401(k) or to a
defined contribution plan as matching contributions within the
meaning of Section 401(m) are not deductible by the employer for
a taxable year, regardless of whether under Section 404(a)(6) the
contributions are deemed to have been paid on the last day of that
taxable year or whether the employer uses the cash or accrual
method of accounting.  Rev. Rul. 90-105, I.R.B. 1990-
52, Dec. 7, 1990.
RETURNS .  For 1991 and later taxable years, payors for
timber under "pay-as-cut" contracts are to report payment of
timber royalties on Form 1099-S, "Proceeds From Real Estate
Transactions."  Ann. 90-129, I.R.B. 1990-48, 10.
CORRECTION: Vol. 1 p. 227, item 13 should be corrected as
follows:  Beginning in 1991, a taxpayer is required to provide a
taxpayer identification number for any dependent who has attained
the age of one as of the close of the taxpayer's tax year.  RRA
1990, Sec. 11112, amending I.R.C. § 6109.
S CORPORATIONS
ELECTION.  The taxpayer corporation filed an S corporation
election but did not receive a response from the IRS for over a
year when a rejection of the election was made.  The taxpayer
claimed that the IRS breached an implied-in-fact contract in that
the instructions for the Form 2553 stated that an IRS response
would generally follow within 60 days.  The court held that the
instructions were not specific enough to create a contract and that
the alleged contract lacked mutual consent.  Girling Health
Systems, Inc. v. U.S., 90-2 U.S. Tax Cas. (CCH) ¶
50,576 (Cl. Ct. 1990).
MERGER.  An S corporation with subchapter C corporation
earnings and profits merged in a "type A" merger with an S
corporation with no C corporation earnings or profits but with
aggregate losses.  The IRS ruled that the resulting corporation
succeeded to and was required to continue the merged corporation's
accumulated adjustments account for the C corporation earnings
and profits.  Ltr. Rul. 9046036, Aug. 21, 1990.
TAXABLE YEAR.  In order to facilitate a shareholder's sale of
some of the shareholder's stock, an S corporation planned to
distribute appreciated securities to the shareholder and would elect
to treat the distribution as a distribution of profits and earnings.
The corporation wanted to elect under Section 1377(a)(2) to
terminate its taxable year as of the date of the sale of the
shareholder's stock. The IRS ruled that because the shareholder did
not sell all stock, the Section 1377(a)(2) election was not
allowable.  Ltr. Rul. 9046025, Aug. 16, 1990.
TERMINATION. After the death of a shareholder the
shareholder's stock passed to two trusts.  The S corporation
election, Form 2553, listed the deceased shareholder's estate as a
shareholder instead of one of the trusts but the beneficiary signed
the election.  The IRS held that the inaccurate Form 2553
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substantially complied with the election requirements.  Ltr.
Rul. 9047025, Aug. 27, 1990.
   TRUSTS. The grantor/beneficiary of a five year trust transferred
S corporation stock to the trust.  If the grantor died within two
years after establishment of the trust, the trust corpus was to be
distributed to the grantor's daughters.  If the grantor died after two
years but before the termination of the trust, the trust corpus was
to be distributed to the grantor's estate.  After five years, the trust
corpus was to be distributed to the grantor's daughters.  The IRS
ruled that the trust would be a qualified Subchapter S trust.  Ltr.
Rul. 9046026, Aug. 16, 1990.
SELF-EMPLOYED.  The Revenue Reconciliation Act of
1990 extended through 1991 the deduction for 25 percent of the
amount paid during the taxable year for health insurance for self-
employed taxpayers, spouse and dependents.  See Vol. 1, p. 231.
The 1989 tax legislation repealing the Section 89 rules also
repealed the requirement that as a condition of obtaining the 25
percent health insurance deduction, the taxpayer had to cover
employees as required by Section 89, effective as if included in the
Tax Reform Act of 1986 which enacted Section 89.
MORTGAGES
REDEMPTION. The debtor's farmland was sold at
foreclosure sale to the first mortgage holder.  Before the
redemption period expired, a junior lien holder redeemed the
property based upon a 1980 mortgage which had been satisfied.
The creditor also had a 1982 lien against the property.  The
redemption was attempted later in the same day by the plaintiff, a
junior creditor with a lien against the property recorded in 1981.
The court held that the first creditor's redemption was improper
because the 1980 mortgage had been satisfied and the first
creditor's 1982 lien was perfected after the plaintiff's lien.  U . S .
v. Dairy Farm Leasing Co., 747 F.Supp. 1335 ( D .
Minn. 1990).
NEGLIGENCE
HERBICIDE.  The plaintiff filed suit against the county for
the damage to trees and stored popcorn from the spraying of
herbicide in ditches by a company hired by the county.  The court
held that the plaintiff was not entitled to a jury instruction on the
replacement value of the trees as windbreaks where the plaintiff
presented no evidence of the value of the trees as windbreaks.  The
court also held that county had the burden to show that the sprayer
was not a county employee, the plaintiff had the ultimate burden
to show that the sprayer was a county employee.  Welter v .
Humboldt County, 461 N.W.2d 335 (Iowa Ct. App.
1990) .
NUISANCE
POULTRY OPERATION.  A jury verdict that a poultry
breeder operation was not a nuisance and did not trespass on the
plaintiff's neighboring residence was supported by substantial
evidence where some witnesses testified that no odor came from
the facility or that the odors were not annoying and the white
substance on the plaintiff's trees could have come from the dust
from a road.  Christiansen v. Hall, 567 So.2d 1 3 3 8
(Ala. 1990).
MANURE.  The defendants spread manure slurry from a hog
confinement operation onto fields within one-half mile of the
plaintiff's farm residence.  The court found that the odor from the
manure was a nuisance and enjoined the defendants from spreading
the manure on the fields unless the manure was incorporated into
the soil on the same day.  The trial court had allowed the
defendants 48 hours in which to incorporate the manure.
Michael v. Michael, 461 N.W.2d 334 (Iowa 1990).
PARTNERSHIPS
PARTNERSHIP PROPERTY.  Two brothers operated a
grain elevator business as a partnership with partnership profits
and losses apportioned 60 and 40 percent.  The partnership owned
two life insurance policies on the first brother to die and that
brother also owned two life insurance policies naming the
partnership as sole beneficiary.  The surviving brother liquidated
the partnership debts using the proceeds of the four life insurance
policies.  The court held that the proceeds of the policies were
partnership property subject to payment of partnership debts.
Currie v. Currie, 567 So.2d 1329 (Ala. 1990).
PRODUCT LIABILITY
INSECTICIDES.  The plaintiff, a raspberry grower, sued
the manufacturer of an insecticide for damage to a raspberry crop
from application of the insecticide which caused bees to not
pollinate the crop until after the peak blooming period.  The court
held that the testimony of the plaintiff and an entomologist as to
the effect of the insecticide on bees was sufficient evidence to
support a jury verdict for the plaintiff.  Malensky v. Mobay
Chem. Corp., 799 P.2d 683, 104 Or. App. 1 6 5
(1990) .
SECURED TRANSACTIONS
BAILMENT.  The debtor operated a facility for the cleaning,
bagging, storing and selling of fescue seed.  The seed was
delivered, but not sold, to the debtor by producers and was subject
to charges for the cleaning and bagging upon sale of the seed by
the debtor or return of the seed to the producer.  The court held
that the security interest of the debtor's creditor in the debtor's
inventory covered the seed stored by the debtor but owned by the
producers because the producers failed to comply with U.C.C. §
2-326 filing provisions to give notice of their interest in the seed
stored by the debtor.  In re  Miller, 119 B.R. 660 (W.D.
Ark. 1990).
PROCEEDS .  This case involved three consolidated cases.
In the first case, the creditor had a security interest in the debtor's
"federal government payments pertaining to the 1986 wheat crop."
In the second case, the creditor had a security interest in the
debtor's "government payments in kind."  In the third case, the
creditor had a  security interest in crop proceeds.  The court held
that in all three cases, the security interest covered PIK generic
certificates received by the debtor for participation in federal farm
programs.  The court also held that the C.C.C. anti-assignment
regulation governing PIK certificates did not to apply to security
interests created under state law.  In re  George, 119 B . R .
800 (D. Kan. 1990), aff'g , 85 B. R. 133 (Bankr. D .
Kan. 1988).
REPOSSESSION.  The plaintiff had defaulted in payments
on a feed storage system and sued the manufacturer and seller for
negligence and breach of warranty.  The plaintiff reached an
agreement with the defendants to delay repossession of the system
until tests could be made on the system and the system was no
longer needed for evidence.  However, the manufacturer, at the
order of the seller, repossessed the system after one test was taken.
The plaintiff then brought the present action for conversion
against the seller for directing the improper repossession.  The
court upheld a jury verdict for the plaintiff because sufficient
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evidence was presented of the agreement to defer repossession and
the seller received consideration, the ability to repossess the
system outside of litigation, for the agreement.  The court upheld
a punitive damages award based on sufficient evidence for
inference of oppression, fraud or malice from the seller's ordering
of the repossession with knowledge of the repossession deferral
agreement.  Zimprich v. Harvestore Systems, Inc., 4 6 1
N.W.2d 425 (N.D. 1990).
After repossession of the defendant's cattle, the plaintiff sent
the defendant a notice of the public sale of the cattle on a certain
date, but the plaintiff sold the cattle one month prior to the date
set in the notice.  The plaintiff then sued for the deficiency on the
loan.  The court held that the plaintiff was not entitled to a
deficiency for failure to provide the defendant with notice of the
sale of the collateral.  Mason State Bank v. Sekutera, 4 6 1
N.W.2d 517, 236 Neb. 361 (1990).
STATE REGULATION OF
AGRICULTURE
CITRUS CANKER.  After an outbreak of citrus canker and
institution of a federal program to eradicate the disease by
destroying all infected plants, the Florida legislature passed a law
providing compensation rules for healthy but infected plants
destroyed under the eradication program.  The law provided a
compensation schedule and an administrative process for producers
who sought more compensation than provided by the schedules.
The administrative decision was appealable to the Florida First
District Court of Appeals.  The court held the act constitutional.
Department of Agric. & Consumer Services v .
Bonanno, 568 S.2d 24 (Fla. 1990).
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